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THE PURPOSE OF THIS REPORT

This report contains thc Environmental Protection Authority's environmental assessment and recommendations to the
Minister for the Environment on the environmental acceptability of the proposed changes to the conditions and
procedures applying to this project. It is a report under Secticn 46 of the Environmental Protection Act.

Immediately following the release of the report there is a I4-day period when anyone may appeal to the Minister
against the Environmental Protection Authority's report.

After the appeal period, and determination of any appeals, the Minister consults with the other relevant ministers and
agencies and then issucs his decision about whether the proposal may or may not proceed. The Mirister also announces
the legally binding environmental conditions which might apply to any approval.
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If you disagree with any of the contents of the assessment report or recommendations you may appeal in writing to the
Minister for the Environment outlining the environmental reasons for your concern and enclosing the appeal fee of
$10.

It is important that you clearly indicate the part of the report you disagree with and the reasons for your concemn so that
the grounds of your appeal can be praperly considered by the Minister for the Environment.

ADDRESS
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Summary and recommendations

The Port Kennedy Regional Recreation Centre proposal was assessed by the EPA in 1989,
approved by the Minister for the Environment in August 1990 (Appendix 1), and received
further government endorsement in the Port Kennedy Development Agreement Act of 1992,

During that time active consideration was being given to shifting part of the area proposed for
conservation. Following the completion of the EPA's assessment and while the conditions were
being set, this possible change was sufficiently likely that the conditions were altered to include
a specific requirement for the proponent to investigate the desirability of the change.

The change being considered was a reduction in the northern conservation zone, removing the
cast-west transect across the northern end of the site but retaining the reservation of the high
dune formation adjacent to the coast. The land being considered in exchange as being possibly
preferable for conservation purposes, was a friangle of land adjacent to the southern
conservation zone, but within Stage 2 of the proposal as referred to the EPA (see Figure 1).

The formalisation of the exchange required two steps:

. sahsrymg the Minisier for the Environment that the exchange was app_roprjate from a

conservation viewpoint; and
* obtaining the Minister's approval for the change of proposal which the land exchange
entails.

The first step was completed in October 1993 when the Minister advised the proponent that the
relevant condition had been satisfied (Appendix 2). Subsequently the Minister requested the
EPA to advise him on the environmental acceptability of the change of proposal. This report
contains the EPA’s advice to the Minister on the change.

The proponent prepared a document outlining the change of proposal {Appendix 3) which was
released for public comment for two weeks in December 1993. Ten submissions were received,
and the issues they raised were summarised and referred to the proponent for comment. The
isstes and the proponent's responses are contained in Appendix 4.

Given that the Minister for the Environment has accepted the desirability of the land exchange,
the EPA considers the principal envirenmental considerations to be to ensure that the removal of
the triangular area from Stage 2 does not diminish the intent of the requirement that 75 per cent
of Stage 2 should be preserved for conservation purposes, and fo provide for the interim
managemcnt of the Stage 2 area.

The proponent’s document has outlined revised commitments which will ensure that the area
preserved for conservation will be no less as a result of the exchange. The proponent has also
made commitments for the interim management of the Stage 2 area which the EPA endorses.
The EPA therefore has concluded that the proposed change is environmentally acceptable, and
has recommended that the conditions couid be changed to refiect that change.

Recommendation 1

The Environmental Protection Authority considers the proposed change to the
boundary between Stages 1 and 2 of the Pori Kennedy Regional Recreation
Centre Project and the associated commitments regarding the provision for
conservation areas and the interim management of the Stage 2 area to be
environmentally acceptable and recommends that Condition 1 of the Ministerial
statement for the proposal of 16 August 1990 be deleted and replaced by the
foliowing condition.

1 In implementing the proposal, the proponent shall fulfil the commitments
(which are not inconsistent with the conditions or procedures contained in
this statement) made in the Environmental Review and Management
Programme and in response to issues raised following public submissions



(consolidated in Environmental Protection Authority Bulletin 398 as
Appendix 1, and in the proponent's change of proposal documentation of
November 1993 (Appendix 3 of EPA Bulletin 734) (a copy of the
commitments is attached).

Some time has passed since the original approval and in that time it has become standard
practice for the Minister to set several standard conditions on each approval.

Recommendation 2

The Environmental Protection Authority recommends that the following
standard conditions be added to the Ministerial Statement for the project to
ensure conformity with recent statements.

The EPA has established an implementation and auditing system which requires the
proponent to advise the EPA on how it would meet the requirements of the environmental
conditions and commitments of the project. The proponent would he required to develop a
progress and compliance report for this project. In fact this has already commenced with
co-operation between the EPA and the proponent’s consultants, but it would be appropriate
to add the following condition to standardise the approval conditions.

The proponent shall prepare periodic progress and compliance reports to
help verify the environmental performance of this project, in consuiiation
with the Environmental Protection Awuthority.

The EPA's experience is that it is common for details of the proposal to alter through the
detailed design and construction phase. In many cases alterations are not environmentally
significant or have positive effects on the environmental performance of the project. The
EPA believes that such non-substantial changes, and especially those which improve
cnvironmental performance and protection, should be provided for.

Subject to these conditions, the manner of detailed implementation of the
proposal shall conform in substance with that set out in any designs,
specifications, plans or other technical material submitted by the proponent
to the Environmental Protection Authority with the proposal. Where, in the
course of that detailed implemeniation, the proponent seeks to change those
designs, specifications, pians or other technical material in any way that the
Minister for the Environment determines on the advice of the Environmental
Protection Authority, is not substantial, those changes may be effected.

The Environmental Protection Act does not clearly describe the procedure for changing the
proponent, in the event that ownership of the project changes.

No transfer of ownership, conirol or management of the praject which
would give rise to a need for the replacement of the proponent shall take
place until the Minister for the Environment has advised the proponent that
approval has been given for the nomination of a replacement proponent.
Any request for the exercise of that power of the Minister shall be
accompanied by a copy of this statement endorsed with an undertaking by
the proposed replacement proponent to carry out the project in accordance
with the conditions and procedures set out in the statement.



1. Background

In 1989 the Environmental Protection Authority assessed the proposal by the Port Kennedy
Joint Venture (a partnership between Fleuris Pty Ltd and the Western Australian Development
Corporation) for the creation of a major public recreation and conservation park at Port
Kennedy. Stage 1 of the proposal included a hotel, marina, holiday accommodation, two golf
courses (one public and one private) and conservation areas. No details of Stage 2 were
presented, but it was to be primarily retained for conservation.

The EPA released its report and recommendations on the proposal in September 1989 and
subsequently the Minister for the Environment issued his approval in a statement with 21
environmental conditions (Appendix 1). The first of these conditions required that the
proponent adhere to the proposal as assessed by the EPA.

The original proposal included the identification of two conservation zones within Stage 1, one
in the north and one in the south-west. Following the release of the EPA's report and before
conditions were set consideration was being given by the proponent to the deletion of part of
the northern conservation zone, and its replaceinent by an area within Stage 2 but adjacent to the
southern conservation zone. {see Figure 1)

Condition 14 acknowledged this possibility and required the proponent to review the northern
conservation zone (excluding the foredune zone which was to be conserved) in consultation
with the Department of Conservation and Land Management. Further, if the Minister was
satistied that it was environmentally preferable, the northern zone was to be exchanged for an
equivalent area to be added to the southern conservation zone.

As required by Condition 14, the proponent, in a letter dated 6 September 1993 (Appendix 2},
submitted for the Minister's consideration information on the conservation values of the areas
outlining the benefits of the proposed land exchange. The Minister’s reply (Appendix 2)
affirmed that Condition 14 had been satisfied and that the desirability of the exchange had been
established.

However, aithough Condition 14 anticipated this change of proposal, Condition 1 requires the
proposal to be implemented as assessed. It is necessary for the Minister to consider whether
Condition 1 should be changed to enable the exchange of conservation areas provided for in
Condition 14 and now approved by the Minister. Pursuant to Section 46(1) of the
Environmental Protection Act, the Minister has asked the EPA to inquire and report on this
chiange o the proposal as assessed.

The matter is further complicated by the fact that the northern conservation zone is within Stage
1, as proposed, while the area proposed for exchange is within Stage 2. And further, the
Agreement Act between the State government and Fleuris Pty Ltd (now the sole proponent)
defines a different boundary between Stages 1 and 2, anticipating the proposed exchange.,

2. Environmental impact of proposed changes

2.1 Issues raised in submissions

The proponent prepared a document (Appendix 2) outlining the nature of the proposed changes
to the proposal assessed by the EPA. Comment on this document was sought from a number of
relevant government agencies and interest groups. The proposal document was available for
public review from 29 November 1993 to 13 December 1993. Ten submissions were received.
Those who provided submissions were:

Friends of Port Kennedy
Waterbird Conservation Group
Department of Conservation and Land Management
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Department of Marine and Harbours

Wetlands Conservation Society

Hitchin and Associates Pty Ltd (on behalf of the Western Australian Naturalists Club)
Port Kennedy Land Conservation District Committee

Department of Agriculture Western Australia

Conservation Council of Western Australia

Department of Planning and Urban Development

The issues raised in submissions were forwarded to the proponent on 23 December 1993, The
proponent's response, which reiterates in full the summarised issues, appears in Appendix 4.
Before addressing the specific issues the proponent makes a number of general comments
regarding perceived "misunderstandings and/or errors of interpretation in regard to both the
purpose of the application, and the rationale for changes to the boundary between Stages 1 and
2." In view of the significance of the points raised they are presented here.

2.1.1 The purpose of the assessment

The proponent considered that some submittors were under the misunderstanding that this
assessment was to seek approval of the land area exchange, and pointed out that this had
already been given through the satisfaction of Condition 14.

Condition 14 states:-

Prior to construction, the proponent shall review the conservation value of the proposed
"Northern Conservation Zone” (i.e. in the northern part of the site, but excluding the
foredune zone) in consultation with the Department of Conservation and Land
Management.

If in the opinion of the Minister for the Environment it would be environmentally
preferable to exchange the northern area for an equivalent area to be added to the
"Southern Conservation Zone", then the proponent shall adjust accordingly the proposed
conservation zones and areas available for development, to the satisfaction of the Minister
for the Environment.

In September 1993 the proponent submitted a compliance and progress report which sought,
uulgng Othel II’nngQ to Qﬂfi‘;'i"{f Th1\ (‘ﬁﬂdﬁiﬁﬂ Thls m(:h_]dt“:d ﬂ,dViCe f}"ﬂl—ﬂ Ehe Dep&l‘tmcnt O‘f
Conservation and Land Manaﬂefncnt that on balance the proposed addition to the Southern
Conservation Zone offered "greater potential benefit as a conservation reserve”. In response the
Minister for the Environment in a letter to the consultants dated on 19 October 1993 advised that

the condition was satisfied.

However, aithough Condition 14 anticipated this change of proposal, the change cannot yet be
implemented because Condition 1 states that "The proponent shall adhere to the proposal as
assessed by the Environmental Protection Authority™.

The purpose of this assessment, then, is to consider whether Condition 1 should be changed to
enable the implementation of the exchange of conservation areas provided for in Condition 14
and now approved by the Minister.

The proponent further points out that the consideration of this exchange was not instigated by
the proponent, but was required by the conditions imposed by the Minister and the provisions
of the Agreement Act, and was for the purpose of improving the guality of land to be reserved
for conservation purposes.

The rest of this section presents the issues raised in submissions, the proponent's response and
the EPA’s position on the issue and the response.



2.1.2 Values of the Northern Conservation Zone

Submissions:-

* The Northern Conservation Zone contains a complete undisturbed, east-west transect of
the Warnbro high dune system, which is of considerable scientitic (geological and
geomorphological) value. Tt is the only undisturbed transect remaining in public
ownership. The high dunes have been claimed to be of international significance and a
report commissioned by the Australian Heritage Commission (AHC) called for a transect
of the high dunes to be reserved. The AHC considered the area qualified for listing on
the Register of the National Estate by virtue of its scientific and flora values, and these
values have not been recognized in this proposal. Development of the dunes would cause
irreversible damage.

Proponent's response
The landform area referred to as "the Warnbro high dune system" is not a part of the
conservation land exchange, will remain within the Northern Conservation Zone and will
be vested in CALM as part of the proposed "Port Kennedy Scientific Park”.

In addition to conserving the area referred to as the "Warnbro high dune system”,
substantial undisturbed transacts through dune sequences of greater geomorphic
development and age will remain in public ownership and will be conserved within the
Stage 2 Conservation area of the proposed "Port Kennedy Scientific Park”.

Condition 14-1 requires the proponent to confirm the conservation value of the land
exchange area prior to application for the land exchange. Geomorphological and botanical
investigations have been carried out by specialist consultants leading to the following
conclusions:

= The area to the east of the "Warnbro high dunes" consists of low terrain of
compressed, disturbed and reworked dune sands. Other dune sequences to be
conserved in the Stage 2 conservation area are considered to have greater scientific
and educattonal value in addition to their greater ease of interpretation.

»  The principal scientific value of any of the dune sequences resides at depth in the
topographic position of the contact between the Safetv Bay Sand and the Becher
Sand stratigraphic units. Correlation of this position with geological age data which
can be measured by radio carbon dating of sediment materials at the contact, gives
evidence of historical sea level position. This contact occurs at significant depth
below the present land surface and therefore will not be disturbed by development.

.

¢ Tlurther botanical surveys of ihe lang exchange arcas have confirmed

desirability of the land area exchange.

= In contrast to the 12.6 ha excised from the northern conservation area, the 17.5 ha
added to the southern conservation zone as land exchange has been assessed by
specialist scientists, CALM and the Department of Environmental Protection (DEP).
Due to the quality of the wetlands and vegetation contained therein, this area is
considered to have significantly higher conservation values than the northern land
area.

EPA position

The EPA is satisfied on the basis of the available advice that the high dunes will be adequately
protected in the foreshore reserve, and will not be subject to development and that the
conservation value, including geomorphological value, of the area proposed in exchange
exceeds that of the land in the Northern Conservation Zone to the east of the high dunes.



2.1.3 Land exchange within Stage 1

Shift the access road northwards

Submissions:-

» If a land swap is to occur it should be confined to land within Stage 1. This may be
achieved by re-aligning the access road (which should remain the boundary of the
Southern Conservation Zone) 400 metres northwards, which would protect ali the
important Becher wetlands and be fair exchange for the loss of the scientifically important
land in the Northern Conservation Zone. This would rectify the currently unsatisfactory
position of the access road, which passes between important, associated wetlands.

Proponent's response
The conservation area land exchange is confined to Stage 1, as this is referred to in the
Port Kennedy Development Agreement Act, 1992

Under Ministerial Condition M14-2, the proponent has been legally obliged to conduct
the land exchange in the areas designated by the Department of Environmental Protection
and the Minister for the Environment.

The land exchange in the locations designated ensures that a wetland area which would
have been available for development, is now protected within a gazetted conservation
zone.

As a consequence of this exchange, the developer has lost 6.tha of land which would
have been available for development in Stage 1.

The position of the access road in relation to the geomorphic units, vegetation values and
wetland habitat has been investigated in accordance with environmental conditions and
has been accepted by the Department of Environmental Protection and the Minister for the
Environment.

EPA position

The EPA agrees that the proponent was constrained by the wording of the condition which
anticipated that the exchange area would be adjacent to the Southern Conservation Zone. The
condition was framed in the knowledge that the area now proposed for exchange was likely to
be proposed, and that it lay within Stage 2. It was for this reason that the condition referred to
the need to adjust areas available for development.

Given the existing approval for golf course developments in Stage |, the EPA considers the
present road alignment preferable to a more northerly route as it provides a boundary between
the areas to the north which ase principally to be developed as golf courses, and those to the
south which are principally to be conserved. To have some of the development south of the
road would be inconvenient and unsafe for golfers and would increase the potential for
disturbance of the conservation areas.

Land for swap not assessed in ERMP

Submissions:-

Tt is totally inappropriate to exchange land that, aithough of conservation valae, was not
addressed in the Environmental Review and Management Programme and not part of
environmental approval for Stage 1. The proposed land swap is illusory because it
mvolves exchange of a conservation area in Stage 1 for a conservation area in Stage 2.
Both areas should be conserved. The current Ministerial conditions require at least 75 per
cent of Stage 2 be conserved so it is likely the important wetlands would be conserved in
any case. Any land exchange should occur entirely within Stage 1.



Proponent's response
All parts of the site were addressed in the ERMP. In contrast to the comment, the
exchange of land in the areas designated was a condition of approval for Stage 1. The
land exchange has taken place within Stage 1 as this is defined in the Port Kennedy
Development Agreement Act, 1992,

Additional environmental appraisal and approval for the land exchange areas was
specified by the Minister for the Environment's Conditions of approval for the project,
granted on 19 October 1993,

The 20ha in question was not available for conservation purposes prior to the land
exchange proposal, as it was designated Crown land to be available for lease to the
developer once the project was complete. Under the Ministerial condition, {2.6ha was to
be made available to conservation purposes, with 7.3ha remaining for development.
Following the conservation land exchange, and in consideration of the conservation value
of the area, the proponent has made available 18.8ha of wetlands to be included into the
proposed "Port Kennedy Scientific Park”, with only 2.5ha to be available for
development.

EPA position
Section 46 of the Environmental Protection Act makes specific provision for the assessment of
changes which were not part of the original proposal.

Whether or not the land proposed for exchange was included in Stage 1 or Stage 2 is not of
environmental significance except to the extent that the land in Stage 2 was subject to the
requirement that no more than 25 per cent of it be developed. The proponent has made
commitments to ensure that the intent of this requirement will continue to be met.

Land for swap would be conserved anvywayv

Submissions:-

* The question was raised whether the area within Stage 1 to be swapped by the proponent
is already a leasehold conservation area;- that is already effectively part of the Southern
Conservation Zone (SCZ), in which case the land swap is definitely not environmentally
desirable. Nofw;thstandmg this, the land in question should not be part of the
pl‘UpOIlﬁIli\ ieaselioid conservation area as if was not assessed b "“’ the EPA "“’i reguited
from an error during passage of the Port Kennedy Development Agrccmcm Bill through

Parliament. That is, this area should not even be available for exchange.

nts of this comment have previously been addressed above. In

The southern arca subject to the land exchange was not part of the Southern Conservation
Zone. For the purposes of environmental approval, the area was considered to be part of
Stage 2 by the Minister for the Environment, and hence was subject to consideration for
development under the parliamentary agreement made to the proponent for 25 per cent of
Stage 2. For the purposes of development approval however, the area was considered to
be Stage 1, but was designated to be leased to the proponent once the project was
complete, Under the current situation, this area is guarantied protection through vesting in
CALM as Stage 1 of the proposed "Port Kennedy Scientific Park"

The areas in question were assessed by the Department of Environrmental Protection
under Ministerial Conditions M14-1 and M14-2 during the approval process for
commencement of the project, and approved by the Minister for the Environment on
19 October 1993,



The Minister for the Environment's conditions requiring that the land exchange be
undertaken were drafted prior to the passing of the Port Kennedy Development
Agreement Act, 1992. The proponent was obliged to investigate and undertake the land
exchange irrespective of the Act. Given that the Act was subject to reading in two houses
of Parliament prior to being passed, it is unlikely to contain a major error as claimed. The
boundary designated in Schedule 3 of the Act anticipates the Minister for the
Environment's desire for the land exchange.

EPA position

The land proposed for exchange was within Stage 2 and under the initial assessment no firm
proposal tor its use had been considered. At least 75 per cent of Stage 2 as assessed is required
to be reserved, but the areas to be developed have not been determined. The inclusion of the
area in Stage 1 in the Agreement Act was not an error but reflected the government's destre to
consider the land exchange. This desire was also reflected in the wording of Condition 14.

Review all conditions, fix errors in assessment

Submissions:-

+ It is appropriate, in seeking changes to Condition 1 of the environmental conditions, {0
review all environmental conditions. This would provide an opportunity to remedy errors
in the EPA assessment report and also to adopt the recommendations of the Port Kennedy
Development Appeals Committee to reserve all of Stage 2 for conservation, and fence the
conservation areas. This is the policy of the current Government which claims it is
committed to the establishment of Australia’s first Scientific Park at Port Kennedy.

Proponent’s response

The Ministerial environmental conditions are recent, and were prepared and released in
1993 some four years after the publication of the Environmental Protection Authority
assessment report. Over this time, thorough review of the project has been made by the
Environmental Protection Authority. As a consequence, development of the Port
Kennedy Project will require compliance with over 85 environmental conditions, making
it the most stringently controlled land development in the history of WA. These
conditions are also incorporated into the Port Kennedy Development Agreement Act
1992, which has been required to pass through twe houses of Parliament. The proponent

1,

ew, assessment, public consultation and effort has gone

I T U I | i :
considers that considerable review, assessment, pu

into developing the recent environmental conditions, and that further review is
unwarranted.

The current government 1s fegally obliged to comply with the Port Kennedy Development
Agreement Act, 1992, which allows for 25 per cent of Stage 2 to be excised for
development. Under the Conservation Management Plan to be prepared lor the site, the
arcas reserved for conservation will be fenced and are proposed as the "Port Kennedy
Scieniific Park™

EPA position

The EPA is not aware of the errors referred to. There is already a requirement for the

conservation areas to be fenced.

Include land in Scientific Park

Submissions:-
* The proposed land exchange is unnecessary as it is more appropriate to retain the land

¥
carmarked for exchange within Stage 2, for consistency of land use. There is benefit in
the proposal only if this land is included in the Scientific Park.



Proponent's response
The land in question is to be included in Stage 1 of the proposed "Port Kennedy
Scientific Park"

EPA position

The proposed land exchange was required to be investigated under the environmental
conditions applied to the proposal. The Minister has determined on the basis of the proponent's
investigations that it is beneficial. The inclusion of the land within the Southern Conservation
Zone ensures consistency of land vse. The proponent has undertaken to include the land in the
Scientific Park.

2.1.4 Provisions needed in the northern area

Submissions:-
» The northern beaches are a very popular area and land exchange involving the NCZ needs
to address public access to the beaches and the existing car parks.

Proponent's response

The land exchange does not affect any commitment or obligation by the proponent to
address the issue of public access to the northern beaches. In fact, the excision of land
from conservation zoning increases the possibility of constructing a car park to enhance
access to the northern beaches and Northern Conservation Zone. The planning of public
access pathways through and adjacent to the Northern Conservation Zone is currently
being undertaken in consultation with DPUD and CALM. This is required in order to
reconcile the projected increase in local and regional population and the expected demand
for increased public access, with the need to protect dune land forms and vegetation.

EPA position

The provision for public access to the beach at the northern end of the site is appropriate.
Formalisation of the access and associated facilities is necessary to ensure the protection of the
high dunes. The EPA is satisfied that this can be achieved by the proponent in co-operation
with the Department of Planning and Urban Development's Coastal Management Branch.

Submissions:-

« The pronosed land exchange conflicts with the proposed Metropolitan Region Scheme
South West Corridor Major Amendment which proposes the whole of the NCZ be
reserved for Parks and Recreation The land exchange also conflicts with the draft South
Metropolitan Coastal Planning Strategy, which recommends a regional fevel beach and
public facilities node on land in the NCZ subject to the exchange. The changes described

in the proponent's proposal may compromise the provision of pubiie facilities and public
access. The appiopriaie 1ocation of the northern public Parks and Recreation reservatio'l

uJJnAaHCg of the proposal document to effect Condition 14 of the Minister for the
Environment's approval.

Proponent's response
The proposed Metropolitan Region Scheme South-West Corridor Major Amendment is
currently in the process of being modified to retlect the approved boundary changes as
described in this application.

Prior to the land exchange, it was considered unlikely that a car-park would be developed
within the Northern Conservation Zone. With the excision of this land from conservation
zoning, the provision of public facilities and public access is possible, and the proponent
has expressed a desire to assist in this respect. Recommendations for a regional beach
level facilities node at this location are currently being assessed in view of the need for

controlled public access in the north western sector of the project area. However, the



potential for location of a regional node elsewhere on the site is also incorporated in the
assessment. The results of this assessment will be included in the Conservation
Management Plan currently in preparation.

The position of the amended Northern Conservation Zone has been presented to the
Minister tor the Environment as Ministerial Condition M2-2 in order to effect approval
granted on 19 October [993. The conservation zone boundaries are currently in the
process of being surveyed prior to gazettal and vesting in CALM.

EPA position
These issues are planning issues (see position on previous issue).

Foreshore reserve must be wide enough to protect high dunes

Submissions:-
* No dimensions or scale are provided with the proposal document so that it is not possible
to gauge the width of the amended NCZ. The eastern boundary should be at least 100
metres from the western edge of vegetation, and follow the base of the dune sequence to
ensure no earthworks occur on the dunes. Any reduction in width of the foreshore
reserve will have significant impact on shore and dune stability. If the reduced width of
the NCZ stands, land use adjacent to the eastern boundary should be constrained to

Proponent's response
The application process for the conservation land exchange was underiaken in

3 September, full documentation of the proposal was presented at that time, and approval
granied by the Minister for the Environment on 19 October 1993. The purpose of this
application is to seek the necessary change to Ministerial Condition 1 in order to
recognise that approval. Hence the purpose of the diagrams was to provide background
for the application. Full documentation and scaled drawings are available in the progress
and compliance report — Stage 1.1 Port Kennedy Development Project. Nevertheless,
the following responses are provided in brief;

* The eastern boundary is greater than the approved foreshore width and is greater
than 100 metres from the western edge of vegetation. No reduction in width of

e R

» The boundary follows the base of the sequence of topographically higher and
steeply sloping dune formations and the only earthworks within this area will be
for rehabilitation purposes if necessary. The existing track at the eastern
boundary will form a dual use pathway to enable access further south.

LA LA wr il Lk EQENL

EPA position

The EPA agrees that 1t is imporiant that the eastern boundary of the reserve be
east to protect the base of the high foredunes from development impacts. The proponent's
commitmenis should ensure this.

Management plans required before exchange approval

Submissions:-
* Prior to approval for the land exchange:

sufficiently far

L LALL Luir

a) a comprehensive foreshore management plan should be required; and

i

(b) the wetlands of the area need to be surveyed and a comprehensive management plan
prepared.



Proponent's response
Approval for the land exchange has already been given by the Minister for the
Environment. As no change to the foreshore reserve was proposed, a foreshore
management plan was not considered necessary prior to approval, as detailed
rehabilitation and management plans for the foreshore reserves of the site will be included
within the Conservation Management Plan required prior to approval for the next stage of

the project.

Management of the wetlands within the conservation areas is required within the
Conservation Management Plan to be completed prior to approval for the next stage of the
project.

EPA position
While both plans are needed, it is not necessary that they be prepared prior to the approval of
the land exchange.

2.1.5 Other matters

Submissions:-
= The proposal indicates a triangular tract of land south of the access road which is not to be
part of the SCZ. This land impinges on the central wetland complex within Stage 1 and is
contradictory to Government policy that valuable dunes and wetlands in Stage I be
protected. The north-west corner of this land 1s currently part of the SCZ and appears to
be removed from the SCZ under this proposal. The proposal document does not address

this

Proponent's response
Under the ministerial requirements, the proponent was required to excise 12.6ha of
leasehold land from the 20ha occurring adjacent fo the southern conservation zone,
leaving 7.3ha available for development purposes. However, environmental assessment
indicated that this action would dissect wetlands which occurred over approximately 18ha
of this area. The proponent therefore agreed to relinquish 18.8ha, constituting the
wetlands and an appropzidte buffer zone, in return for 2.5ha to be made available for
development purposes. This agreeinent involved a change of boundary for approximately
1.3ha of the original proposed Southern Conservation Zone. The resultant trldnguldl area
of land (2.5ha) does not impinge upon ncarby wetlands and is physically discieet from
the dampland/wetland areas. The acceptability of placing future development in this area,

in the context of the flora and extensive tracts of dune landforms which will be conserved
within the prnjmnf area. has heen confirmed ‘hy the ﬂf‘r\pnﬂF‘nf S \pe(*mhsl botanical and

(o8 WS R AL § B ) 151

a
sultants,

gical ¢
EPA position

While the proposed exchange is appropriate in terms of area, the fact that the 2.5ha area is to be
surrounded by conservation reserve and the road means that the opportunities for appropriate
development are limited. 1t may be that facilities (e.g. parking, interpretive centre} for those
using the conservation areas would be appropriately located in this arca.

Until there are firm plans for development of the area it would be appropriate for it to be

managed and protected in conjunction with the adjacent reserve. This would maximise
flexibility for future plans for the area.

10



Plan in proposal document inadequate

Submissions.:-
» The plan in the proposal document detailing the proposed changes is inadequate. Stage
and zone boundaries are inadequately identified and the original conservation zone
boundary is incomplete.

Proponent's response

The application process for the conservation land exchange was undertaken in September
1993, full documentation of the proposal was presented at that time, and approval granted
by the Minister for the Environment on 19 October 1993. The purpose of this application
is to seek the necessary change to Ministerial Condition 1 in order to recognise that
approval. Hence the purpose of the diagrams was to provide background for the
application. Full documentation and scaled drawings are available in the progress and
compliance report — Stage 1.1 Port Kennedy Development Project.

EPA position

The EPA agrees that the diagrams in the proposal document are indicative only, and would not,
of themselves be adequate to execute the land exchange. While the documentation seeking
approval for the land exchange was at a larger scale, it could not readily be overlain on other
data from the original assessment. The proponent's consultants have developed a detailed
Geographic Information System database to integrate the available information. This is being
progressively updated with information as investigations.

Desirability of the exchange not substantiated

Submissions:-
» The proponents do not substantiate their claim that the land exchange is environmentally
desirable.

Proponent's response
The proponent s disagree with this assertion and note that technical evidence presented in
support of the land exchange was accepted by the Department of Environmental
Protection and the Minister for the Environment, leading to final approval for the land
exchange (o occur.

EFA position

The proponent’s compliance and progress report which sought, among other things to

demonstrate the desn‘ablhty of the exchange included advice from the Department of

Conservation and Land Management that on balance the proposed addition to the Southern
N )} ]

_f F‘d greater nnre,nhai benefit as a conserthlon reserve. The EFA has no

Submissions in favour
* Two submissions expressed support for the proposal.

2.2 Environmental impacts of the changes, and their management

The environmental considerations of this exchange of land for conservation relate to
commitments made by the proponent and conditions set by the Minister about the proportions
of Stages | and 2 which should be devoted to conservation. Under Conditions 17 and 18, at
least 75 per cent of Stage 2 (as assessed by the EPA)} is required to be set aside for
conservation. If the Stage 1/Stage 2 boundary is shifted, it is necessary to ensure that the intent
of this condition is preserved.

11



The Agreement Act has the same requirement, but its associated map shows the shifted
boundary. However, under Section 26 of Schedule 1, the Agreement Act also requires
compliance with the environmental conditions, so conditions 17 and 18, being the more
stringent, must be complied with.

[n documentation provided to support the boundary change (Appendix 2), the proponent has
shown that proposals for Stage 1 and commitments for Stage 2 with the modified boundary will
ensure that the area set aside for conservation will be at least as great as required under the
proposal as assessed by the EPA and approved by the Minister.

The EPA therefore concludes that the conditions could be changed to reflect the proposed
boundary change.

Given the indeterminate programming of Stage 2 the FPA considers the proponent's
commitments regarding interim management arrangements for the Stage 2 area appropriate.

Recommendation 1

The Environmentai Protection Authority comnsiders the proposed change to the
boundary beiween Stages i and 2 of the Port Kennedy Regional Recreation
Centre Project and the associated commitments regarding the provision for
conservation areas and the interim management of the Stage 2 area to be
environmentally acceptable and recommends that Condition 1 of the Ministerial

following condition.

1 In implementing the proposal, the proponent shall fulfil the commitments
(which are not inconsistent with the conditions or procedures contained in
this statement) made in the Environmenial Review and Management
Programme and in response to issues raised following public submissions
{consolidated in Environmental Protection Authority Bulletin 398 as
Appendix 1, and in the proponent’s change of proposal documentation of
November 1993 (Appendix 2 of EPA Bulletin 734) (a copy of the
commitments is attached).

Some time has passed since the original approval and in that time it has become standard
practice for the Minister to set sevoral standard conditions on each approval.

Fa By N L Ly

Recommendation 2

The Environmental Protection Authority recommends that the following
tandard conditions be added to the Ministerial Statement for the project to
e conformity with recent statements.

» The EPA has established an implementation and auditing system which requires the
proponent to advise the EPA on how it would meet the requirements of the environmental
conditions and commitments of the project. The proponent would be required to develop a
progress and compliance report for this pro;ect In fact this has already commenced in co-
operation between the EPA and the proponent’s consultants, but it would be appropriate to
add the following condition to standardise the approval conditions.

The proponent shall prepare periodic progress and compliance reports, to
help verify the environmental performance of this project, in consuliation
with the Environmental Protection Authority.

* The EPA's experience is that it is common for details of the proposal to alter through the
detailed design and construction phase. In many cases alterations are not environmentally
significant or have positive effects on the environmental performance of the project. The

12



EPA believes that such non-substantial changes, and especially those which improve
environmental performance and protection, should be provided for.

Subject to these conditions, the manner of detailed implementation of
the proposal shall conform in substance with that set out in any
designs, specifications, plans or other technical material submitted by
the proponent to the Environmental Protection Authority with the
proposal. Where, in the course of that detailed implementation, the
proponent seeks to change those designs, specifications, plans or other
technical material in any way that the Minister for the Environment
determines on the advice of the Environmental Protection Authority, is
not subsiantial, those changes may be effected.

« The Environmental Protection Act does not clearly describe the procedure for changing the
proponent, in the event that ownership of the project changes.

No transfer of ownership, control or management of the project which
would give rise to a need for the replacement of the proponent shall take
place until the Minister for the Environment has advised the proponent
that approval has been given for the nomination of a replacement
proponent. Any request for the exercise of ihai power of the Minister
shall be accompanied by a copy of this statement endorsed with an
undertaklng by the proposed replacement proponent to carry out the
project in accordance wiih the conditions and procedures set out in the

statement.



Appendix 1

Statement and environmental conditions and commitments for the

original proposal



WESTERN AUSTRALIA
MINISTER FOR THE ENVIRONMENT

STATEMENT THAT A PHROPOSAL MAY BE IMPLEMENTED {PURSUANT TO THE

PROVISIONS OF THE ENVIRONMENTAL PROTECTION ACT 1986)

PORT KENNEDY REGIONAL RECREATION CENTRE - BECHER POINT, STAGE !

This proposal may be implemented subject to the following conditions:

1

The proponent shall adhere 1o the proposal as assessed by the Environmental Protection

Authosity and shall fullit the commitments (which are not inconsistent with the condiiions or
procedures contained in this statement) made in the Environmental Review and Management
Programme and in subseguent correspondence (copy of consclidalecd and amended
commitmenls attached).

The proponent shall not commence development until the following have been undertaken, to
the satisfaction of the Minister for the Environment, on advice of the Environmental Protection
Autherity and the Depariment of Conservation and Land Management:

(1} Initiation of a management planning study for the proposed M101 Marine Park (Cape
Peron, Shoalwaler Bay and Warnbro Sound);

{2} In respect of the System 6 recommendations for Port Kennedy {M108}, provision of plans
by the proponent contirming the ioccalion and exient of all conservation zones and natural
vegetalion areas,

{33 fnitiation of the mechanisms necessary 10 secure conservation zones under appropriate
Crown Reserve veslings, subject 1o condition 14 being satisfied belorehand, and

(4) Provision of plans by the proponent confirming the location and-extent of all public access
areas to be secured under appropriate Grown Reserve veéstings.

The proponent shall retain the services of an expert coastal geomorphoiogist, for the duraiion
of the construction and commencing at teast six months pror to construction, with terms of
reference to include, amongst other things:

(1) To report further on the impact of the proposed development on the scientific values of
the ccastal geomorphology of the Bridpod Point area;

{2y To reporl further on the changes to the coastal processes associated with the cuspate
foreland caused by the proposed marina deveiopment;

(3)  To provide detailed advice on the geomorphological features in the Stage U areas for
incorporation inte the land use plan (see Condition 17(1);

Pubiished on
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{4) To delerming monthly variation in the configuration of the vegetation line, mean higher
high water tevel position and the location of the one metre isobath in the vicinity of the
marnna;

{5)  To retreve dala from areas and to investigate major scientific questicns in areas o be
significantly modified by construction; and

(6}  To make availabie to the public all data collected.

The proponent shall employ terms of reference and shall conduct and report this research to the
satisfaction of the Environmental Protection Authority.

Prior to construction, the proponent shall prepare, and subsequently implement a
geomorphological site management plan, 10 the satisfaction of the Minister for the Environment
on advice of the Environmental Protection Authority.

This plan shall provide for the protection of the international scientific value of the site (eg.
Holocene dune assembiage and its accumulated scientific knowledge; poleniial for yiziding
information and predicting effects on coastal processes) and shail provide for access (through
planning and design cf facililies} to the majority of the site for scientific research purposes, in
perpetuity.

Prior to construction of the groynes and marina basin, the proponent shall undertake a study of
not less than 12 months’ duration and report on the likely impacts ¢of the proposed development
on the fishery resource in the vicinity of the proposed marina, to the satisfaction of the Minister
far the Environment on advice of the Fisheries Depariment,

In the event that adverse impacts on the fishery resource are predicted, the propenent shall
undertake action, including possible modification of the design of the marina, to ensure that
such irapacts are minimised to the satisiaction of the Minister for the Environmeni on advice of
the Environmentat Protection Authority and the Fisheries Deparnment.

Additionally, the proponent shall monitor this fishery resource, including quantitative data of the
available resource, for at least 12 months prior to and during construction of the marina and for a
period of not less than five years following the completion of construction, during which time the
proponent shall prepare and submit annual reports, 1o the satisfaction of the Environmenial
Frotection Authonty on advice of the Fisheries Depariment.

in the event that adverse impacts on the fishery resource cccur, the proponent shail underiake
remedial action 1o the salisfaction of the Environmental Protection Authority on advice of the
Fisheries Departmen. '

The proponent shall fund this study and monitoring prograimime separately, over and above the
provision of tunds already commitied (in commitments 15 and 16}, to the salisfaction of the
Minister for the Envirgniment.

Prior to construction of the groynes and marina basin, the proponent shall provide details of a
sediment piume monitoring and managemen{ programme, which the proponent shall undertake
at the time of construction and during subsequent dredging programmes, and which shall
provide for remedial action should a potential problem be detected, to the satisiaction of the
Minister for the Environment on advice of the Environmental Protection Authorily, the
Department of Manne and Harbours, the Department of Conservation and Land Management
and the Fisheries Department.

Prior 1o construction of the groynes and marina basin, the proponent shall provide, 1o the
satisfaction of the Minister for the Environment, on advice of the Environmental Prolection
Authority and the Depariments of Marine and Harbours and Conservation and Land
Management :

.13
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(1) Final design details with adequate supporting dala;
(2) A plan detailing the exten? of the entrance channe! and bathymetry of the enirance;

(3) Details of the volume of sand to be by-passed Tor the depth of entrance channel
determined; and

{4) Details of the sand by-pass system, timing of the operation, an estimate of costs {capila!
and maintenance} and details of funding.

Pror to construction of the groynes and marina basin, the proponent shall undertake a siudy of
not less than 12 months' duration to obtain baseline data and to provide a detailed assessment
of the likely impact of the proposed marina on the penguin population of Penguin Island, and to
determine the interrelationship with, and dependence of the penguin population on the fishery
resource, to the satisfaction of the Minister for the Environment on advice of the Depariment of
Conservation and Land Management {See condition 5).

Additionaily, the proponent shall monitor the penguin population during construction of the
marina and for & pericd of not less than five years {silowing the completion of construction,
during which time the proponent shall prepare and submit annual reports including an
assessment of the impact of the marina on the population, 1¢ the satisfaction of the

Environmental Protection Authority on advice of the Depanment of Conservalion and Land
Management,

In the event that adverse impacts on the penguin population cccur as a result of the
development, the proponent shali undertake remedial action to the satisfaction of the
Environmental Proteclion Authority on advice of the Department ¢f Conservation and Land
Management.

The proponent shali fund this study and menitoring programme separately, over and above the
provision of funds already committed (in commitments 15 and 16), 10 the satisfaction of the
Minister for the Environment.

Al least six months prior to the commencement of the construction of the groynes and maring
basin, the proponent shall prepare and subsequently implement a comprehensive monitoring
and management programme for the water, sedimenis and biota for a range of paramelers,
inciuding heavy metals and tri-butyl {in oxide (TBTO), to the satisfaction of the Minisier for ihe
Environment on advice of the Environmental Protection Authoritly.

The proponent shall include in the proposed marina water guality monitoring programme
monitoring of the concentration of pollutants during critical environmental conditions and shall
draw up a contingency plan for improvement of water qualily, to the satisfaction of the
Environmental Protection Authority.

Within two years of the completion of the construction of the groynes and marina basin, the
proponent shall prepare and undertake field investigations of the flushing characteristics of the
marina in order to support previously predicted fiushing times, to the satisfaclion of ihe
Environmental Protection Authority.

Prior to construction, the proponent shail prepare and subseguently implement a sand dune
stabilisalion and management programme, to the satlistaction of the Minister for the
Environment on advice of the Enviconmental Protection Authority and ihe Depariments of
Marine and Harbours, Agriculture and Planning and Urban Development.

Prior to consiruction, the proponent shall prepare and implement a groundwater monitonng and
management programme for the site and its envirens to the satisfaction of the Minister for the
Environment on advice of the Water Authonty of Western Australia. [n the evenl that adverse
impacts occur 1o groundwater on or adjacent to the site as a result of the development, the
proponent shall undertake remedial action, to the satistaction of the Environmental Protection
Authority on advice of the Water Authority of Western Australia and the Department of
Conservation and Land Managementi.
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To facilitate the application of water conservation measures throughout the project, during the
design phase and prior to construction of either gotf course, the proponent shall prepare a
prefiminary landscape contingency plan which provides for a reduction in waler usage for
irigation purposes lo the satisfaction of the Environmentat Protection Authority, on advice of
the Water Authorily of Western Australia and the Deparment of Agriculture. The proponent
shall implement this plan, which shall be updaled within five years of the completion of
construction of the anove-mentioned golf course, as directed by and to the satisfaction of the
Environmenial Protection Authority.

Prior to construction, the proponent shall review the conservation value of the proposed
"Northern Conservation Zone” {ig. in the northern part of the site, but excluding the fcredune
zone) in consuitation with the Depanment of Conservation and Land Management.

If in the opinion of the Minister for the Environment il would be environmentally preferable to
exchange the northern area for an equivalent area to be added to the "Southern Conservation
Zone", then the proponent shail adjust accordingly the proposed conservalion zones and areas
available for development, o the satisfaction of the Minister for the Environment,

Prior to construction commencing, the proponent shall prepare a management plan for the
proposed terrestrial and wetland conservation areas in consultation with the Department of
Conservation and Land Management, 1o be implemented by the management body
responsible for Port Kennedy, o the salisfaction of the Minister for the Environment on advice
of the Environmenta! Protection Authority and the Departmert of Conservation and Land
Management.

The management body respongible for Port Kennedy shall include a representative from the
Department of Conservation and Land Management, a representative from ihe Fisheries
Department, and such other representatives as deemed appropriale by the Minister for the
Envirocnment.

Prior o any development of Stage I (which the propcenent shall refer 1o the Environmental
Protecticn Authorily for assessmenty, the {oliowing shali be undenaken 1o the satisfaction of the
Minister for the Envircnment op advice of the Environmenial Protection Authorily and the
Department of Conservation and Land Management:

{1 Freparation of a land use plan for Stage !l (with pardicuiar consideration being given 10
conservation of the wetlands of the Quindaiup dune systern), by the proponent in
coniunction with the Department of Conservation and Land Management, which allows
for not less than 75 per cent of the Stage I area to be se! aside for conservation
purposes and which includes the important wetlands within the conservation area, and

(2) part (1) above, as “regional

identified according fo sub-p
n Zone of Stage |.

oV i

park” as an addition 1o the tand in the Southem Conservaiio
The proponent shall not commence construction prior 1o the finalisation of a suitable legal
agreement between the proponent and the State Government (the Department of Marine and
Harbours and other relevant government agencies) to cover but not iimited to the ifollowing:

{1} Frovision for any possible shoreline restoration;

{23 On-going funding and management (including restoration} responsibitities;

(3) Appropriate management of the fishery in the vicinity of the proposed marina in the event
that the development has adverse impacts upon it; and

(4) An undertaking that not less than 75 per cent of the Stage !l area will be set aside for
conservation pumoses and on related matters.

fo the satistaction of the Minister for the Environment on advice of relevani government
agencies.
.15
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The proponent shall be respensible for decommissioning redundant struclures or facilities
constructed during Stage I, and rehabilitating the site and its environs, to the satisfaction of the
Environmental Protection Authority. At least six months pricr to decommissioning any
redundant structures or facilities, the proponent shall prepare a decommissioning and
rehabilitation plan to the satisfaction of the Environmental Protection Authority.

No transter of ownership, contro! or management of the project which would give rise (o a need
for the replacement of the proponent shatl take place until the Minister for the Environment has
advised the proponent that approval has been given for the nomination of a repiacement
proponefnt. Any request for the exercise of that power of the Minister shall be accompanied by a
copy of this statement endorsed with an undertaking by the proposed replacement proponent
to carry oul the project in accordance with the conditions and procedures sel out in the
statement.

I the proponent has not substantially commenced the project within five years of the date of this
statement then the approval lo implement the proposal as granted in this statement shall lapse
and be void. The Minister {or the Environment shall determine any question as to whether the
project has been substantially commenced. Any application 1o exiend the pericd of five years
referred to in this conditicn shall be made before the expiration of that period, to the Minister for
the Environment by way of a request for a change in the condilion under Section 48 of the
Envircnmental Protection Act. (On expiration of the five year period, further consideration of the
proposal can only occur folfowing a new referral 1o the Environmental Protection Authority )

Bob Pearce, MLA
MINISTER FOR THE ENVIRONMENT
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PORT KENNEDY REGIONAL RECREATION CENTRE

CONSOLIDATED AND AMENDED COMMITMENTS (25 MAY 1990)

The Proponent wilt pay the cost of maintenance of facilities as required by the Development
Agreement. The Development Agreement will incorporate conditions of the Minister for the
Environment. The Development Agreement will be conditional upon granting of environmental
approvais. -

On completion of the construction period, the Proponent guarantees that public access wili be
provided between gazetted roads and public beaches and other areas of public open space in
accordance with the diagrammatic representation shown in Figures 5 and 8.

—

On completion of the construction period, the Proponent guarantees that public access will be

-

rovided alonp all beaches and in all sections of the marina between freehold land and the
P £
waterfront.

On compietion of the construction period, the Proponent will hand over public amenities in

accordance with the requirements of the Development Agreement.

The Proponent will construct a minimum of 100 pens for use by the public on a long and short term
rental basis after the end of the construction period in accordance with the requirements of the
Development Agreement.

The Proponent will construct an 18 hole golf course for use by the public after the end of the
construction period in accordance with the requirements of the Development Agreement.

The Proponent will ensure that representative areas of conservation value, as shown
diagrammatically in Figure 6, are marked out from the start of the construction work. These areas
will be set aside and managed as described in detail in Section 12.2.3.

The Proponent will arrange that existing tracks, existing potential erosion zones and areas exposed
during construction are seaied and rehabilitated during the construction period by inclusion of the
requirements in the contract specification. The proposed methods of stabilisation and onpoing
monitoring will be as described in detail in Section 12.3.

The Proponent will develop a fire management plan in conjunction with the Bush Fires Board and
the Department of Conservation and Land Management. The fire management plan will be
implemented at the inception of the construction by inclusion of the requirements in the
construction contract. At the completion of the construction period, the Proponent will take over
responsibility for the fire management plan. The proposed fire management plan will be as outlined
in Section 12.2.4.
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The Proponent will monitor all impacts on terrestrial habitats as described in Sections 12.2 and 12.5.
The Proponent will provide the necessary labour and equipment to implement corrective measures.

Subject to resolution of requirements with the relevant Government Departments, the Proponent
will incorporate, in the final design, a total of 30m” office space for use by an inspector or ranger
from each of the Fisheries, Marine & Harbours and Education Departments and the Department
of Conservation and Land Management.

Prior to commencing construction, the Proponent will initiate monitoring of the shoreline at the
marina site. Ongoing monitoring and management of sediment transport and sand bypassing will
be undertaken by the Proponent as described in Section 12.3.

In addition, the Proponent will co-ordinate the excavation of a number of trenches adjacent to the
marina prior to construction in conjunction with investigations undertaken by a recognised expert
in the field of geomorphology.

The Proponent will monitor and manage groundwater abstraction as described in Section 12.4.
Field testing of the shallow aquifer will commence after environmental approval for the project is
received in order to define the need or otherwise for use of supplementary sources such as the
deeper Yarragadee aquifer.

Foliowing completion of construction, the Proponent will monitor the marina and harbour water
quality as described in Section 12.6. If monitoring reveals problems the Proponent will undertake
further assessment, testing and remedial measures as resolved with the Envirorumental Protection
Authority and the Department of Marine & Harbours.

The Proponent will provide sand buffer zones on either side of the marina to prevent localised
erosion occurring during the initial construction and operation phase. The Proponent will provide
as part of the detailed design caiculations, ihe refiecied wave patterns from the finalised marina

breakwater to confirm that the impact on the stability of Becher Poiat will be miniral.

The Proponent will provide to the Environmental Protection Authority a sum of §
bascline survey of the manne environment six months prior to the commencement of
of the groynes and marina basin.

The Proponent will provide to the Environmental Protection Authority a sum of $30,000, payable
in two instaiments, as a contribution towards the study to deveiop the Environmental Management
Strategy for the waters of Warnbro Sound. The first instalment of $15,000 will be payable within
three months of completion of construction of the groynes and marina basin. The second instalment
of $15,000 will be payable 12 months thereafter.
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The Proponent will implement fertiliser management and monitoring as described in Section 12.8
after construction of the golf course. In the event that Westport canals are constructed to the east
of the golf course, fairways and tees adjacent to the canals will be modified by soil amendmest to
reduce nutrient leakage. |

The Proponent will arrange any additional unexploded ordnance (UXO) scarching as required
during the construction period.

The Proponent will take all necessary construction measures to mitigate impacts of dust, erosion
and noise as resolved with the City of Rockingham und Department of Agriculture. Planting of
trees, shrubs and grass for the development will be undertaken as soon as practical following
completion of the earthworks.

The Proponent will include in the construction contract requirements that the contractor report any
archaeoclogical sites discovered during construction and leave undisturbed until advised by the

23
a
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ustralian Museum.

The Proponent will construct fuel storage facilities in the marina above ground and contained within
a sealed bund capable of holding the entire tank contents, with refuelling hoses having manually
operated nozzle valves and automatic shut-off.

The discharge of sewage, hydrocarbons or litter from boats in the marina will be prohibited, and
appropriate signs will be placed by the Proponent to inform all users. Waste disposal facilities.
including rubbish bins, oil recycling bins and sewered public toilets will be provided around the
marina. A sewage pump-out facility will be provided {or boats equipped with holding tanks.

In addition to the studies referred to in Commitment Nos. 15 and 16, the Proponent will also
undertake a study of the use of the shallow bank, in the vicinity of the proposed marina, by
whitcbait fish, to the satisfaction of the Minister for the Environment.

Foliowing the initial 12 months of studies, the Proponent will, in liaison with the Fisheries
Department and Department of Conservation and Land Management, and to the satisfaction of the
Minister for the Environment, assess the risk, if any, that the proposed marina would impact upo
whitebait {ish stocks in the vicinity and on the penguins of Penguin Island respectively. Based upon
this assessment and prior to construction of the groynes and marina basin, the Proponent will enter
into a lepal agreement with the State Government (Fisherics Department) to the satisfaction of the
Minister for the Environment to impiement appropriate management measures (o ensure the
continued protection of whitebait. As part of the legal agreement, the Proponent will contribute
funds, which may include compensation of professional fishermen, to facilitate the agreed
management measures. These contributions will be commensurate with the extent to which the
requirement for the agreed measures is directly attributable to impact from the marina.

o]

NB: References above are to sections in the Environmental Review and Management Programme {1988).
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WESTERN AUSTRALIA ﬁ

MINISTER FOR THE ENVIRONMENT

Mr Martin Bowman
Bowman Bishaw Gorham
PO Box 404

SUBIACO WA 6008

Dear Mr Bowrnan

PORT KENNEDY REGIONAL RECREATION CENTRE BECHER o
POINT STAGE 1 {(167)

Thankyou for your reports of September, 1993 detailing compliance with those
Environmental Conditions and commitments in my Statement of 16 August, 1990 which
are required to be satisfied before the commencement of site preparation works.

I ans satisfied that these conditions and commitments have been complied with to the
extent that site preparation works may now commence. |

While these conditions and commitments addressed the issue of a reduction of the
Northern Conservation Zone and an increase in the Southern Conservation Zone, that
matter 15 also the subject of an assessment under Section 46 of the Environmental
Protection Act, since it amounts to a change from the project assessed by the EPA and
approved in my Statement.

In view of this. untl advised by me to the contrary following the completion of that
assessment, you should protect the whole of the original Northern Conservation Zone
from any impacts from site preparation works.

Yeurs sincerely

Kevin Minson
MINISTER FOR THE ENVIRONMENT

19 00T 1983
cc  CALM
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Port Kennedy: Compiiance and Progress Raport - September, 1993 Page Ne. 11

3.4 M11: Sand Dune Stabilisation and Management Programme

The Sand Dune Stabiiisation and Management Programme {SDSMP) appears as a separate

document (Volume II) to this Progress and Compliance Report.

The SDSMP describes the general principles and overall management strategies to be applied
to the various development phases of the Stage 1 proposal. Detailed rehabilitation plans are
included for the first phase, namely site preparation works. Site specific rehabilitation
schedules for other phases of Stage I will be provided when design and structure plans for

these developrnents are completed.

The Programume has been developed in consultation with the Departments of Conservation
and L.and Management, Planning and Urban Development, Agricu
Harbours. Directons for enquires to the review officers from these departments are provided

in Table 1.

and Marine and

3.5 M14-1: Northern Conservation Area

Application to the Minister of the Environment to approve the exchange of a portion of land
denoted in the project plans as the "Northern Conservation Zone", for a iand parcel located

adjacent to the Southern Conservation Zone was made in the form of comrespondence to the

-

EPA on 6 September { Appendix ).

This application was made after review of the conservation values of the respective land
parcels and discussion with the EPA. The applicadon is supported by advice from consiiitant
botanist Mr Malcolm Trudgen (see Appendix G), and the Department of Conservation and

s

Land Management (Appendix H).

Approval from the Minister has been provided, and is enclosed as Appendix 1.

BOWMAN BISHAW GORHAM



Port Kennedy: Compliance and Progress Report - September, 1993 Page No, 12

3.6 M14-2: Conservation Area Exchange

Application to the Minister for the Environment to exchange a 12.6ha portion of the "Northern
Conservation Zone" for an equivalent area to be added to the "Southern Conservation Zone”

has been made in M14-1 above.

Following consultation with the EPA and environmental assessment to determine the most
appropriate portuon of land to be excised for conservation purposes, adjustment of the
proposed conservation zones and areas available for development has been made to increase
the proposed area of the "Southern Conservation Zone" by 19ha instead of the i2.6ha

required under this Condition.

The proposed conservanon boundaries are shown in the site plan (Appendix C of M2-2).

3.7 M9-1: Fire Management Plan

The Fire Management Plan (FMP) is provided as a separate document (Volume III) to this

Progress and Compliance Report.

The FMP was developed in conjunction with the City of Rockingham, the Bush Fires Board
of WA and the Deparument of Conservation and Land Management. Comments received from
these departments are surmmarised in correspondence from CALM (see Appendix J), and have

been mcorporated into the final document.

3.8  M9.-Z: Impiementation of Fire Management Plan

Following discussion with the EPA, and the officers involved in the preparation of the Fire
Management Plan, a comprehensive set of contract specifications have been prepared for
inclusion into Construction Contracts for site preparation and other construction works.
These specifications have been designed to protect the entire project site, particularly the
conservation areas, from fire as well as other potentiai impacts resalting from constuction

activites,

BOWMAN BISHAW GORHAM
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BOWMAN BISHAW GORHAM

ENVIRONMENTAL MANAGEMENT CONSULTANTS

QOur Reference: MA3145

6 September 1993

Andrew Baker

Director Pollution Control Division
Environmental Protection Authority
141 St Georges Terrace

PERTH WA 6000

Attention: Audit Box

Dear Sir,

PORT KENNEDY PUBLIC RECREATION CENTRE
EXCHANGE OF NORTHERN CONSERVATION AREA

In accordance with Ministerial Condition M14-1, application is made herein to
to the Minister for the Environment to exchange a portion of the area denoted
in the project plans as the "Northern Conservation Area”, for a land parcel
located adjacent to the approved Stage 1 development area. It is proposed to
include the exchanged area of land in Stage 1 of the development. The

roposed areas for exchange are shown in Attachment 1.
£

‘The rationale leading to the initial creation of the northern conservation, and
the benefits of the proposed exchange, are detailed below for your
consideration. In accordance with the requirements the Environmental
Protection Authority (EPA), the Department of Conservation and lLand
Management (CALM) has been consulted and has provided advice with
regard to the proposed land exchange (Attachment 2).

294-2056 Lokeby Road

Subiaco Perih

Western Australic a008

PO Box 404 Subiaco

Western Australio 6008

Tel: (619) 388 185¢

Fax: (61%) 381 7362

DIRECTORS

Mortin P. Bowman
5.5¢. (Honsy MEWA, MUDIE

Michoae Bishow
BSC. (Hons), MEIA, MAWNA

Richard A. Gorham
I1.B. BS. M50 MEA,
MAMSA

ASSOCIATES

Stuart A Smith
AEnw 5c., MWMAA

Stephen W. Rolis
BADR.SC., BSC. (Hons), MEIA.
MAdRIo!.

Beverley A Walker
B Sc. (Hons), MEIA

BOWMAN BSHAW PTY 11D
(ACN 009 238 706)

AS TRUSTEE FOR THE
BOWMAN BISHAW UNIT TIsT



Port Kennedy: Conservation Area Exchange Paga No. 2

Background

During environmental assessment of the Port Kennedy site during 1987 and 1988 and the
subsequent formulation of the Development Plan, those areas of the site which should be

retained for conservation were identified.

Conservation area boundaries were proposed in accordance with the environmental values of
the site, System Six objectives, and the recommendations of the Coastal Management Plan for
the City of Rockingham. A principal objective of locating the conservation area boundaries
was to retain a major tansect ihrough the relict beach ridge plain, from the coast inland to the
eastern boundary, in order to preserve dune sequences of geomorphological significance, and
associated vegetation complexes and habitat types. As this transect was located through the
southern part of the site, within the Stage Il area, a proposal was formulated to conserve the
majority of the Stage II development area (minimumn 75%) and to focus development within
Stage I. This proposal was accepted by the EPA and the then Minister for Environment, and

is an integral component of the development and conservation plans for the project site.

During the formulation of the project development plans, it was suggested by EPA officers
that it would be would be beneficial to retain a similar but much smaller ransect within the
northern portion of the Stage I development area. At that time there were plans to build a
canal immediately north of the project area, linking Warnbro Sound with the Westport Canal
Project. The canal would form a logical and useful northern conservation area boundary for
fire management and control of access into the transect area. This proposal was agreed to by
the proponents, leading to the delineation of the area shown on Attachment 1 as the 'Northern
Conservation Area’.

During the EPA assessment of the Port Kennedy proposal, the Westport Canals project was
abandoned in favour of more traditional residential housing. As this landuse would not
provide such a useful boundary to a conservation area, it was considered preferable for the
northern area to be approved for development in exchange for conservation of an area of
equivalent size within Stage 1. This exchange area was to occur at the southern boundary of
the site, contiguous with both the southern conservation area (within Stage I) and the major
conservation area within Stage IL

It was further considered that a larger, consolidated conservation area in the south of the site
would be preferable to the earlier proposal for separate northern and southern zones. This is

BOWMAN BRESHAW GOIRHAM
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principally because of the benefit of a lower boundary length to area ratio, and the increased
ability to manage land within this consolidated southern zone.

Environmental Characteristics of the Exchange Areas

To confirm the technical merit of the proposal prior to this formal application for land
exchange, a confirmatory survey of the two land parcels has been carried out by the specialist
botanist who conducted the original survey in 1988. The survey led to the following

conclusions ;
a)  Northern Conservation Area.

. The specialist botanical survey carried out in 1988 concluded that the area does not
support any rare or priority plant species;

° Plant species which occur in the area are common within the coastal vegetation
complexcs of the region;

. The vegetation structural formations in the proposed exchange area are replicated in
other parts of the site which will be conserved;

. The condition of the vegetation has been affected by frequent fire, weed invasion,
brush slashing for the UXO survey work, and is dissected by a series of sand tracks;

s The vegetation complexes of the Q2 dunes and OaAc shrubland are represented
elsewhere, and are significantly more common than the ephemeral wetlands which
are contained within the proposed exchange area. Please refer to correspondence
from consultant botanist Mr M. Trudgen (Attachment 3).

b)  Proposed Southern Exchange Area
: The area contains the north -western extent of a linear ephemeral wetland which

extends to the south -east into the Stage II Conservation Area (southern conservation
area), as well as dune formations with good drainage;

BOWMAN BISHAW GORHAM
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. the vegetation includes Acacia rostellifera vegetation complex in good biological
condition , and in varying stages of regrowth after fire, as well as some stands of
Melaleuca rhaphiophylla (paperbark) within the ephemeral wetland;

. There is a diversity of soil types, moisture regimes and vegetation structures,due to
the presence of ephemeral wetland landform within the relict beach ridges, and
therefore habitat value is considered to be greater than in the northern conservation
zone.

The benefits of proceeding with the proposed land exchange are summarised as follows:

» The current proposals for housing developments at the northern boundary of the site
would render appropriate management of the present northern zone more difficult
than was initially contemplated when there was to be a major canal at the northern
boundary to control access and act as a major fire break;

. Consolidation of conservation areas into a smaller number of larger areas is
fundamentally beneficial;

. the "boundary length to area ratio” for conservation areas within the project area will
be reduced, yielding management benefits;

. On a regional basis, wetland habitats are more valuable for conservation than Q2
dunes and associated vegetation;

° An additicnal area of linear ephemeral wetland will be conserved;

. the exchange area has been less impacted by previous uses and fire/weed invasion
and is in better general biological condition;

o~

. The preject access road will form a good northern boundary for access and
management control;

. Fire management plans will be more readily implemented and better controlled within
a larger reserve.

BOWMAN BISHAW GORHAM
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We trust the above information is to your satisfaction and that the proposed conservation area

exchange will be endorsed. However in the meantime should you have any queries or require

further clarification of any aspect, please do not hesitate to contact the writer.

Yours sincerely
BOWMAN BISHAW GORHAM

BOWMAN BISHAW GORHAM

EMVIRKOINMENT AL MANAGERE NT CONSULTANTS
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Malcolm Tritdgen

Consultant Botanist 90 Arkwell Street
Will&g@e
Western Australia
Mr Martin Bowrnsan Aaastralia 6156
Bowman Bishaw Gorham {Tel, 09/3375334)
294 Kokeby Rd.
Sublaco 24 August 1993

Western Australia

Dear Martin,

Conservation sres exchange: Port Kermedy

The important points with regard to the proposed exchange are (presuming the total

sres remains the same):

1). The relative value of the vegetation types involved. While-areas

mth Acacia cochlearis {e.g unit OaAc)as one of the dominant shrubs are not very

common on the coastal dunes, they are significantly more common than the linear
wedlands found af Port Kennedy, which are restricted to that srea, Aressof ()2 dune
vegetation similar to that found &t Port Kennedy are fairly cornmon both north and
south of Port Kennedy. Consequently if would be reasonable to exchange a1 area
including psrt of the unit CaAc and part of the 2 dunes for one including part of

the linear wetlandg,

2} The proposs] would give one larger ares for conservation of
vegetation on the site rather than two smaller areas. This should enable better
maintenance of the vegetation and flora values found in a larger ares due to an

ircressed b@und&ry to ares ratic (provided quality of menageraent is raairtained).

For these reasong  would support the pmpcsed conservation ares exchange.

Yours faithfully,

bl w e
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DEPARTMENT OF CONSERVATION AND LAND MANAGEMENT

YourRef:

CurRel:
Enquiries:

-

Please address all enquiries 10:

Mr Martin Bowman 7
Bowman Bishaw Gorham

Environmental Management Consultants

P O Box 404

SUBIACO WA 6008

Dear Mr Bowman

PORT KENNEDY CONSERVATION AREA EXCHANGE

Your memo of 12 August refers.

The following comments are made in relation to the proposed exchange of the
"Northern Conservation Zone" for an area adjoining and east of the "Southern
Conservation Zone".

2

One of the vegetation complexes present in the Northern Conservation Zone
(NCZ), the 2 dunes, is not particularly well represented in the Port
Kennedy area, but is well represented in Yalgorup National Park
{(Trudgen, 1989)

Another complex {OaAcl in the relict foredunes) is also not well represented
at this location but is restricted to the area hetween Rockingham and
Mandurah and not in any secure conservation reserves.

Acacia cochlearis, which 13 found in the NCZ only in the GaAcl unit, 15
widely distributed within the State from FEueabba to Madura.

The linear wetlands found in the proposed extension to the SCZ are
important feeding areas for birds and contain a micro mosaic of pure stands
and mixtures of wetland species.

The extension of the SCZ to the east would enhance the east-west transect
value of the SCZ. The size of this enlarged reserve also enhances its viability
in general terms by comparison with the isolated NCZ.

Vegetation complexes in the proposed SCZ extension appear to provide
superior habitat for the Southern Brown Bandicoot (Isoodon obesulus) a
species gazetted rare under the Wildlife Conservation Act.
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SUMMARY AND RECOMMENDATION

On balance it would appear that the proposed extension to the SCZ offers greater
potential benefit as a conservation reserve than the NCZ. As the proposed golf
course design in the northern area aims to retain native vegetation between the
fairways and because the foredune zone of the NCZ is excluded from the
exchange (Ministerial Condition No. 14), the Department of Conservation and
Land Management supports the proposed exchange.

Yours sincerely

/! o~
Syd Shea
EXECUTIVE DIRECTOR

3 September 1993

Copy: Environmental Protection Authority, Attention: Sharon Gray



AN ENVIRONMENT WORTH
PROTECTION

Messrs Sheehan & Lukin

Directors

Fleuris Pty Ltd vour el

294 Rokeby Road Our re .

SUBIACO WA 6008 ’ anuiri;es Audit Postbox

S Gray

Dear Messrs Sheehan & Lukin

PORT KENNEDY REGIONAL RECREATION CENTRE BECHER
POINT STAGE 1 (167)

I am writing about the above project to clarify issues raised at the meeting yvou had with
officers of the Environmental Protection Authority, 2 June, 1993,

T understand site preparation works are planned to.commence by the end of .August,
1993, and that you are aware there are a number of Conditions and Commitments set for
this project prior to site preparation works and prior to development.

In my view, 'site preparation works' means establishing facilities necessary for access to
the site, for preparatory surveying and site assessment for the subsequent major
development phase, This includes road access to the site in accordance with the principal
road entry as designed in the proposal, development of a suitable works depot area,
public kiosk and toilets, power and water reticulation so as to enable orderly site design
and assessment.- It would exciude major earthworks, road construction, infrastructure
development or construction associated with the main development phase.

From the statement issued by the Minister for the Environment for this project, T beheve it
is necessary prior to site preparation works to fulfill those Conditions and Commitments
designated in the attached Audit Table as

M2-2  Conservation zones and natural vegetation areas
M3-1  Coastal geomorphology

M11-1 Sand dune stabilisation and management programmne
M14-1 Northern Conservation Zone L

M14-2  Area exchange i

P9-1  Fire Management Plan

P9-2  Fire Management Plan

I request that a report be submitted to the Environmental Protection Authority prior to site
preparation works, setting out the actions taken to fulfill each of these conditions. The
report will be made available to the public to provide accountability on compliance with
the environmental conditions and commitments for the project. I also request that a plan
for site preparation works be submitted before they are commenced.

Environmental Protection Authority

Wesiralia Square, 141 51 George's Terrace, Perth, Western Austratia, 6000 Tetephone (09 222 7000 Facsimle (08 322 15488



I have attached some guidelines to assist you in preparing the report.

Please also find enclosed a revised Audit Table which incorporates the above clarifications
and other amendiments considered appropriate. The original Audit Table is also enclosed
with annotations to show the revisions which have been made. Please inform me as soon
as possible whether you accept the revised Aundit Table.

This project 1s sensitive in terms of public interest and it is important that good
communications are maintain between yourselves and the Environmental Protection
Authority during its implementation.

Thank you for your attention to these matters. If you have any quenies regarding this
letter please contact Sharon Gray on 222 7145,

ndrew Baker -
DIRECTOR T
POLLUTION CONTROL, DIVISION
18§ June, 1993

c¢c Bowman, Bishaw, Gorham
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PORT KENNEDY
REGIONAL RECREATION CENTRE

PROPOSAL FOR CHANGES TO ENVIRONMENTAL CONDITIONS
TG ALLOW FOR CHANGES B .
TO STAGE 1 AND STAGE 2 BOUNDARIES

November, 1993

Report No: MA3190/546
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1.0 PURPOSE OF SUBMISSION

The Port Kennedy Regional Recreation Centre proposal was approved by the Minister for

the Environment, subject to a number of environmental conditions, on the 16th August
1990.

Condition 1 of the Minster's approval was as follows,

"The proponent shall adhere to the proposal as assessed by the Environmental
Protection Authority "

Condition 14 of the Minister's approval was as follows,

"Prior to construction, the proponent shall review the conservation value of the
proposed "Northern Conservation Zone" (ie in the northern part of the site, but

excluding the foredune idne) in consultation with the Department of
Conservation and Land Management {CALM).

If in the opinion of the Minister for the Environment it would be environmentally
preferable to exchange the northern area for an equivalent area {0 be added to the
"Southern Conservation Area”, then the proponent shall adjust accordingly the
proposed conservation zones and areas available for development, to the

satisfaction of the Minister for the Environment™.

Condition 14 recognised the consideration given by the proponent, in consultation with the

EPA, to the environmental benefits of allowing development of the "northern conservation

area" in exchange for the addition of an equivalent area of land to the Southern

Conservation Area. This consideration took place after the release of the EPA report

(Bulletin 398) but before approval by the Minisier for the Environment and formulation of
f

the Minister's conditions of approval.
The proponent has completed technical work which has examined the merits of this area

exchange as required under Condition 14, and has concluded the exchange to be

environmentally desirable. The findings and conclusions of this work have been reported

BOWMAN BISHAW GORHAM
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to the EPA in the proponent's Environmental Progress and Compliance Report (Bowman
Bishaw Gorham October 1993 Report No MA3145). The EPA has agreed with the
proponent’s finding's, leading to approval for the area exchange from the Minister for the

Environment in a letter to the proponent's consultants dated 19th October 1993.

However, now that the Minister for the Environment has approved the boundary change,

Condition 1 must also be changed to acknowledge the new boundary.
This submission requests an appropriate change to Condition 1, and also demonstrates that

the boundary change proposed here will not compromisc or limit the achievabiiity of other

relevant environmental conditions.

BOWMAN BISHAW GORHAM
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2.0 RATIONALE FOR AMENDMENT

in order to achieve compliance with Condition 14 of the Minister for the Environment's
approval, 12.6ha of land suitable for conservation was required to replace that excised

from the northern conservation zone. The criteria applied to the selection of land were as

follows:
. The area needed to be of high conservation value and, preferably,
. The area needed to be adjacent to the southern conservation zone to reduce the

boundary to area ratio of the conservation areas.

As described in the ERMP, and in keeping with the overall environmental philosophy of
the project, the area designated for Stage 1 development is the most degraded land on the
site. Therefore, any further allocation of Stage 1 land for conservation purposes would

not be in accordance with the intention of the conservation land exchange. Selection of a

~high Qﬁality wetland within the Stage 2 area adjacent to the Southern Conservation Zone

satisfied the two above criteria.

As set out in the previous section, technical responses to Condition 14 have been
undertaken by the proponent in consultation with the Department of Conservation and
Land Management {CALM) and reported to the EPA. This has lead to confirmation by the
Minister for the Environment that Condition 14 has been met, in a letter to the proponent's
consultants dated 19th October 1993 |

However, this exchange requires a realignment of a portion of the boundary between
Stages 1 and 2. In the course of carrying out this partial boundary realignment, the
proponent has been cognisant of the need to maintain compliance with condition 17 of the

Minister's approval, which is as follows ;
"...not less than 75% of the Stage 2 area to be set aside for conservation purposes..."
Clearly with the proposed shift in the boundary, it is necessary to ensure that no less an

area will be conserved. The tabulated data set out below summarises the relative areas of

stages 1 and 2, and the proportions of these areas which are to be conserved.

BOWMAN BISHAW GORHAM
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Comparison of land area allocated for conservation and development -

original proposat vs amended proposal

Conservation

Areas Proposal as land exchange Amended
assessed with original proposal
by the EPA bhoundaries (adjusted
(ha) (ha) boundaries)
(ha)

Stage 1

Conservation

105.6 (33%)

91.7 (28.7%)

110.5 (32.5%)

Total 32¢ zo 340
Stage 2

Conservation 3G7.5(75%) 321.4 (78.4%) 302.6 (77.6%)

Total 410 410 390
Totai Conservation Area 413.1 413.1 413.1

(Stage 1 and Stage 2)

The tabulated data represents a revised commitment by the proponent, that with the
proposed change in the Stage 1/Stage 2 boundary and the exchange of conservation zones,
a greater proportion of the new Stage 2 area (302.6ha or 77.6% of the total 390ha) will be
conserved. The data demonstrates that the intent for at least 75% of the original Stage 2 to
be conserved is preserved by the boundary changes, and also confirms that the total area

of Jand to be conserved over the whole site has not diminished.

In addition io the environmental benefits which result from the conservation area
exchange, the resultant boundary adjustment achieves consistency with the Stage 1/Stage 2
boundary which is delineated in the Port Kennedy Development Agreement Act 1992,
Schedule 1 of the Act defines a more southerly location of a portion of the Stage 1/Stage 2
compared to the boundary defined in the ERMP, in anticipation of the land exchange

between northern and southern conservation areas, as previously discussed.
Figures 1 to 3 illustrate the boundary alignments shown in the ERMP, in Schedule 3 of the

Port Kennedy Development Agreement Act 1992, and as recently approved by the
Minister of the Environment. '

BOWMAN BISHAW GORHAM
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3.0 MINISTERIAL CONDITIONS: CURRENT STATUS AND
COMPLIANCE

The environmental compliance requirements as specified by the EPA for the first phase of
the project "Stage 1.1 - Site Preparation” have been completed. Documentary reporting of
the outcomes of this work has been submitted as a Progress and Compliance Report to the
EPA and the Minister for the Environment. Advice from the Minister indicating that

compliance with these requirements has been met was obtained on 19th October 1993,

Whilst the environmental conditions required to be satisfied prior to the commencement of
site preparation works pertain to approval for Stage 1 only, it has been considered
important at the outset to initiate the development and implementation of management
plans to enable protection of the whole site. As such, any adjustment to the Stage 1/ Stage

2 boundary does not reduce or affect the environmental management of any area of land.

There i1s a requirement for additional environmental compliance requirements to be
addressed prior to the commencement of further stages of the project, the next of which
will be the "Construction” phas.e..“Appf.(.)priate technical investigations are underway,
including the development of a Conservation Management Plan which will address interim
environmental protection for the entire site until the development or formal dedication for
conservation of any area proceeds. These studies will be completed and reported in due

course, in accordance with the Minister for the Environment's conditions of approval.

BOWMAN BISHAW GORHAM
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4.0 RECOMMENDATIONS

It is recommended that Condition 1 be amended to confirm the changes in the location of
the boundary between Stages 1 and 2, and the new locations of the conservation zones as

approved by the Minister for the Environment.

L

BOWIMAN BISHAW GORHAM
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Proponent’'s response to issues raised in submissions
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ENVIRONMENTAL MANAGEMENT CONSULTANTS

BOWMAN BISHAW GORHAM

Our Reference: MA3190/546

DEPARTMENT OF
ENVIRONMENTAL PROTECTION

27 January 1994

File No 2 ___

1- FEB 1994

Initials

FleNot 11U 5‘?‘3 Initials Z_t5
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R.A.D Sippe

Director Evaluations Division
Department of Environmental Protection
141 St Georges Terrace

PERTH WA 6000

Attention: Mr J. Malcolm

Dear Sir

RE: PORT KENNEDY REGIONAL RECREATION CENTRE 843

~ Proponent Responses to Public_Submissions

A S

Application for changes to Environmental Conditions to allow for

approved changes to Stage 1 and Stage 2 boundaries.

1.0 INTRODUCTION

"

—

he application to change Environmental Conditions for this project was

&
oo

ubmitted to the Department of Environmental Protection (formerly the

This

correspondence provides responses to Public Comments in regard to the

Environmental Protection Authority) in November, 1993.

application by Fleuris Pty Ltd under Section 46 of the Environmental
Protection Act, 1983 for a minor change to the Environmental Conditions
which the Minister for the Environment has set for the Port Kennedy
Regional Recreation Centre (PKRRC), otherwise referred to in this document

as "the Project".
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Port Kennedy: Application under Section 46 - Comments and Responses Page No, 2

Evaluation of the comments indicates there have been misunderstandings and/or errors of

interpretation in regard to both the purpose of the application, and the rationale for changes to

the boundary between Stages | and 2.

The most cbvious are:

1y

2)

3)

That the application for a change to Ministerial Condition M1-1 is for approval for
the land area exchange. The application for exchange of conservation areas was
undertaken in September 1993 in accordance with requirements of the Minister for
the Environment, embodied in the DEP's audit specifications for the project. Full
documentation of the proposal was presented at that time, and approval was granted
by the Minister for the Environment in a letter to the consultants dated on 19/10/93.

The purpose of the application is to seek a change to Ministerial Condition M1-1 in
order to approve the boundary change to Stage 1 and Stage 2 necessarily entailed as a
result of the previous approval for land arca exchange. The DEP has advised that an
application under Section 46 of the Environmental Protection Act 1986 , is the
appropriate procedure, and that the application should also demonstrate that the intent
for at least 75% of the original Stage 2 to be conserved is preserved by the boundary
changes, and that the total area of land to be conserved over the whole site has not
diminished.

That changes in the boundaries were instigated by, and for the benefit of, the
developer. Review of environmental audit table (items M14-1, 14-2 and M2-2)
demonstrates that the land exchange was directed by the Minister for the

Environment on advice from the DEP, for the purpose of improving the guality o

=y

land to be reserved for conservation purposes. The proponent was therefore legally
obliged to make these changes to project design. The proponent is additionally
directed to carry out the land area exchange by provisions of the Port Kennedy
Development Agreement Act, 1992, At the the proponent’s initiative, 6.1ha

That the environmental resources contained within the conservation areas have been

diminished as a consequence of the land exchange. In fact, technical evaluation
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shows that values contained with the reserves will be enhanced as a consequence of
the area exchange. This was the purpose for which the land exchange was specified,
with the scientific desirability of the land exchange supporied by advice from CALM
and specialist botanical and geomorphological evaluation.

In addition, instruction in regard to the land exchange specified that equal land areas
were required to be exchanged within Stage 1. In fact, an additional 6.1ha has been
added to conservation reserves in Stage 1.

4)  Several submissions appear to be based on the premise that all of Stage 2 was to be
available for conservation purposes. The Minister for the Environment's approval,
and the Port Kennedy Regional Development Agreement Act, 1992 both specify that
25% of Stage 2 1s available for development subject to evaluation and approval under
the Environmental Protection Act, 1986. This has been reported in all public
documents pertaining to the Port Kennedy Project which have appeared since 1989.

Of importance to note is that under the Port Kennedy Regional Development
Agreement Act, 1992, the area added to thé southern conscrvation zone was to be
allocated as Crown land available to be leased to the developer upon the completion
of the project, and was not designated for conservation purposes. The conservation
area land exchange as undertaken has ensured protection of an additional wetland on
the Port Kennedy site.

5}  The term “Warnbro high dune system” has appeared in the comments, and it is
claimed that this feature will undergo significani physical disturbance. Whilst this is
not a scientifically recognised term, the area refered to by this term is evident by

reference o the topography. This foredune area is entirely conserved within the

Northern Conservation Zone and is not affected by the land area exchange, which

relates to the lower land east of the "high dunes”.
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COMMENTS AND RESPONSES

1.0 VALUES OF THE NORTHERN CONSERVATION ZONE
1.1 Comment

The Northern Conservation Zone contains a complete undisturbed, east-west transact of the
Warnbro high dune system, which s of considerable scientific (geological and
geomorphological value). It is the only undisturbed transect remaining in public ownership,
The high dunes have been claimed (o be of international significance and a repori
commissioned by the Australian Heritage Commission (AHC) called for a transect of the high
dunes to be reserved. The AHC considered the area qualified for listing on the register of the
Nationai Estate by virtue of it's scientific and flora values, and these values have not been

recognised in this proposal, Development of the dunes would cause irreversible damage.
1.1 Response

The landform area referred to as "the Warnbro high dune system" is not a part of the
conservation land exchange, will remain within the Northern Conservation Zone and will be

vested in CALM as part of the proposed "Port Kennedy Scientific Park”.

In addition to conserving the area referred to as the "Warnbro high dune system”, substantial
undisturbed transacts through dune sequences of greater geomorphic development and age
will remain in public ownership and will be conserved within the Stage 2 Conservation area

of the proposed "Port Kennedy Scientific Park”.

Ministerial Condition 14-1 requires the proponent to confirm the conservation value of the
land exchange area prior to application for the land exchange. Geomorphological and
botanical investigations have been carried out by specialist consultants leading to the

following conclusions;

: The area to the east of the "Warnbro high dunes” consists of low terrain of
compressed, disturbed and reworked dune sands. Other dunes sequences to be
conserved in the Stage 2 conservation area are considered to have greater scientific

and educational value in addition to their greater ease of interpretation.

ay
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. The principal scientific value of any of the dune sequences resides at depth in the
topographic position of the contact between the Safety Bay Sand and the Becher
Sand stratigraphic units. Correlation of this position with geological age data which
can be measured by radio carbon dating of sediment materials at the contact, gives
evidence of historical sea level position. This contact occurs at significant depth

below the present land surface and therefore will not be disturbed by development.

. Further botanical surveys of the land exchange areas have confirmed the technical

desirability of the land area exchange.

. In contrast to the 12.6ha excised from the northern conservation area, the 17.5 ha
added to the southern conservation zone as land exchange has been assessed by
speciaiist scientists, CALM and the DEP. Due to the quality of the wetlands and
vegetation contained therein, this areas is considered to have significantly higher

conservation values than the northern land area.

2.1 C"f'}'n'ih.lent

The proposed land exchange between Stage 1 and Stage 2 thai results from the changed
houndaries is inequitable because although of equal area, the economic value of the land in the
NCZ Lo be exchanged far exceeds that of the land offered in consideration. The proponent iy
Jurther advantaged by foregoing land of higher development cosis in return for land of lower
development costs. Should the land exchange proceed then the proponent should compensate

in some way for the net loss (o the State.
2.1 Response

The approved land exchange is not of equal area. Whilst 12.6ha of land, has been excised
from the Northern Conservation Zone, an additional 17.5.ha of fand has been incorporated

into t
[FALG I

N P S
Southern Conservation

%

Comment regarding the economic vatue or development costs of the land is speculation, and

does not constitute an environmental matter.

BOWMAN BISHAW GORIAM
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3.0 LAND EXCHANGE WITHIN STAGE I
K | Comment

If a land exchange is to occur it should be confined to land within Stage 1. This may be
achieved by re-aligning the access road (which should remain the boundary of the Southern
Conservation Zone) 400 metres northwards, which would protect all the important Becher
wetlands and be fair exchange for the loss of the scientifically important land in the NCZ.

This would rectify the currently unsatisfactory position for the access road, which passes

g

between importani, associated wetlands.
3.1 Response

The conservation area land exchange is confined to Stage 1, as this is referred to in the Port

Kennedy Development Agreement Act, 1992.

Under Ministerial Condition M14-2, the proponent has been legally obliged to conduct the.

land 'exchan'g'e'in the areas designated by the DEP and the Mimister for the Environment.

The land exchange in the locations designated ensures that a wetland area which would have

been available for development, is now protected within a gazetted conservation zone.

As a consequence of this exchange, the developer has lost 6.1ha of Tand which would have
been available for development in Siage 1.

The position of the access road in relation to the geomorphic units, vegetation values and
wetland habitat has been investigated in accordance with environmental conditions and has

been accepted by the DEP and the Minister for the Environment.

It is totally inappropriaie to exchange land that, although of conservation value, was not
addressed in the Environmental Review and Management programme and not part of
environmental approval for Stage 1. The proposed land exchange is illusory because if

involved exchange of a conservation are in Stage 1 for a conservation area in Stage 2. Both

BOWMAN BISHAW GORHAM
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areas should be conserved. The current Ministertal conditions require at least 75% of Stage 2
be conserved so it is likely the important wetlands would be conserved in any case. Any land

exchange should occur entirely within Stage 1.
3.2 Response

All parts of the site were addressed in the ERMP. In contrast to the comment, the exchange
of land in the areas designated was a condition of approval for Stage 1. The land exchange
has taken place within Stage 1 as this is defined in the Port Kennedy Development Agreement
Act, 1992,

Additional environmental appraisal and approval for the land exchange areas was specified by
the Minister for the Environment's Conditions of approval for the project, granted on
19/10/93.

The 20ha in question was not available for conservation purposes prior to the land exchange
proposal, as it was designated Crown land to be available for lease to the developer once the
mpf.o.jcct was complete. Under the Ministerial condition, 12.6ha was to be made available to
conservation purposes,with 7.3ha remaining for development. Following the conservation
land exchange, and in consideration of the conservation value of the area, the proponent has
made available 18.8ha of wetlands to be included into the proposed "Port Kennedy Scientific

Park", with only 2.5ha to be available for development.

3.3 Comment

The question was raised whether the area within Stage 1 to be swapped by the proponent is
already a leasehold conservation area; - that is already effectively part of the Southern
Conservation Zone (SCZ), in which case the land exchange is definitely not environmentally
desirable. Notwithstanding this, the land in quesiion should not be part of the proponent’s
leasehiold conservaiion area as it was not assessed by the DEP and resulted from an error
during passage of the Port Kennedy Development Agreement Bill through Parliament. That

15, this area should not even be available for exchange.
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3.3 Response
The various components of this comment have previously been addressed above. In brief:

The southern area subject to the land exchange was not part of the Southern Conservation
Zone. For the purposes of environmental approval, the area was considered to be part of
Stage 2 by the Minister for the Environment, and hence was subject to consideration for
development under the parliamentary agreement made to the proponent for 25% of Stage 2.
For the purposes of development approval however, the area was considered to be Stage 1,
but was designated to be leased to the proponent once the project was complete. Under the
current situation, this area is guaranteed protection through vesting in CALM as Stage 1 of the

proposed "Port Kennedy Scientific Park”

The areas in question were assessed by the DEP under Ministerial Conditions M14-1 and
M14-2 during the approval process for commencement of the project, and approved by the
Minister for the Environment on the 19/10/93.

“The Minister for the Environment's conditions requiring that the land exchange be undertaken
were drafted prior to the passing of the Port Kennedy Development Agreement Act, 1992,
The proponent was obliged to investigate and undertake the Jand exchange irtespective of the
Act. Given that the Act was subject to reading in two houses of Parliament prior to being
passed, it is unlikely to contain a major "error” as claimed. The boundary designated in

Schedule 3 of the Act anticipates the Minister for the Environment's desire for the land

exchange.

3.4 Comment

It 1s appropriate, in seeking change to Condition 1 of the environmental conditions, to review
all environmental conditions. This would provide an opportunity to remedy errors in the DEP
assessiment repori and also to adopt the recommendations of the Port Kennedy Development
Appeals Commitiee io reserve all of Stage 2 for conservation, and fence the conservation
areas. This is the policy of the curreni Government which claims it is committed (o the
establishment of Australia’s first Scientific Park at Port Kennedy.

BOWMAN BISHAW GORMHAM
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3.4 Response

The Ministerial environmental conditions are recent, and were prepared and released in 1993
some 4 years after the publication of the DEP assessment report. Over this time, thorough
review of the project has been made by the DEP. As a consequence, development of the Port
Kennedy Project wiil require compliance with over eighty five environmental conditions,
making it the most stringently controlled iand development in the history of WA, These
conditions are also incorporated into the Port Kennedy Development Agreement Act, 1992,
which has been required to pass through two houses of Parliament The propoenent considers
that considerable review, assessment, public consultation and effort has gone into developing

the recent environmental conditions, and that further review is unwarranted.

The current government is legally obliged to comply with the Port Kennedy Development
Agreement Act, 1992, which allows tor 25% of Stage 2 to be excised for development.
Under the Conservation Management Plan to be prepared for the site, the areas reserved for

conservation will be fenced and are proposed as the "Port Kennedy Scientific Park".

3.5 Comment

The proposed land exchange is unnecessary as it is more appropriate to retain the land
earmarked for exchange within Stage 2, for consistency of land use. There is benefit in the

proposal only if this land is included in the Scientific Park.

]
n

Response

The land in question is to be included in Stage 1 of the proposed "Port Kennedy Scientific
Park". '

4.0 PROVISIONS NEEDED IN THE NORTHERN AREA

4.1 Comment

The northern beaches are a very popular area and land exchange involving the NCZ needs to

address public access to the beaches and the existing car parks.

BOWMAN BISHAW QORHAM
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4.1 Response

The land exchange does not affect any commitment or obligation by the proponent to address
the issue of public access to the northern beaches. In fact, the excision of land from
conservation zoning increases the possibility of constructing a car park to enhance access to
the northern beaches and Northern Conservation Zone. The planning of public access
pathways through and adjacent to the Northern Conservation Zone is currently being
undertaken in consultation with DPUD and CALM. This is required in order to reconcile the
projected increase in local and regional population and the expected demand for increased

public access, with the need to protect dune land forms and vegetation.

4.2 Comment

The proposed land exchange conflicis with the proposed Metropolitan Region Scheme South-
West Corridor Major Amendment, which proposes the whole of the NCZ be reserved for
Parks and Recreation. The land exchange also conflicts with the draft South Metropolitan
Cé&&iaf.fjlcznning Strate gy, whzch recommends a regional level beach and public facilities
node on land in the NCZ subject to the exchange. The changes described in the proponent's
proposal may compromise the provision of public facilities and public access. The
appropriate location of the northern public Parks and Recreation reservation needs to be
resolved and depicted in Figure 3 "Amended Port Kennedy Stage 1 Boundaries" of the

proposal docunieni o effect Condition 14 of the Minister for the Environments approval.
4.2 Response

The proposed Metropolitan Reglon Scheme South-West Corridor Major Amendment is
currently in the process of being modified to reflect the approved boundary changes as

described in this application.

Prior to the land exchange, it was considered unlikely that a car park would be developed
within the Northern Conservation Zone. With the excision of this land from conservation
zoning, the provision of public facilities and public access is possible, and the proponent has
expressed a desire to assist in this respect. Recommendations for a regional beach level
facilities node at this location are currently being assessed in view of the need for controlled

public access in the north western sector of the project area. However, the potential for

BOWMAN BISHAW GORHAM
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location of a regional node elsewhere on the site is also incorporated in the assessment. The
results of this assessment will be included in the Conservation Management Plan currently in

preparation.

The position of the amended Northern Conservation Zone has been presented to the Minister
for the Environment as Ministerial Condition M2-2 in order to effect approval granted on the
19/10/93. The conservation zone boundaries are currently in the process of being surveyed

prior to gazeital and vesting in CALM.

4.3 Comment

No dimensions or scale are provided with the proposal document so that It is not possible to
gauge the width of the amended NCZ. The eastern boundary should be at least 100 metres
from the western edge of vegetation, and follow the base of the dune sequence to ensure no
earthworks occur on the dunes. Any reduction in width of the foreshore reserve will have

_Sl_’gry_:ﬁcam impact on shore and dune stability. If the reduced width of the NCZ stands, land

use adjacent to the eastern boundary should be constrained to minimise impaclts.
4.3 Response

The application process for the conservation land exchange was undertaken in Seplember
1993, full documentation of the proposal was presented at that time, and approval granted by
the Minister for the Environment on 19/10/93. The purpose of this application is to seek the
necessary change to Ministerial Condition 1 in order to recognise that approval. Hence the
purpose of the diagrams was to provide background for the application. Full documentation
and scaled drawings are available in the "Progress and Compliance Report™ - Stage 1.1 Port

Kennedy Development Project. Nevertheless, the tollowing responses are provided in brief;

. The eastern boundary is greater than the approved foreshore width and is greater than
160 metres from the western edge of vegetation. No reduction in width of the

foreshore reserve will occur.

. The boundary follows the base of the sequence of topographically higher and steeply

sloping dune formations and the only earthworks within this area will be for

BOWMAN BISHAW GORHAM
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rehabilitation purposes if necessary. The existing track at the eastern boundary will

form a Dual Use Pathway to enable access further south.

4.4 Comment

Prior to approval for the land exchange:
(a) acomprehensive foreshore management plan should be required; and

(b) the wetlands of the area need to be surveyed and a comprehensive management plan
prepared. '

4.4 Response

Approval for the land exchange has already been given by the Minister for the Environment.
As no change to the foreshore reserve was proposed, a foreshore management plan was not
considered necessary prior to approval, as detailed rehabilitation and management plans for
the foreshore reserves of-the site will be-included within-the Conservation Managemernit Plan

required prior to approval for the next stage of the project.

Management of the wetlands within the conservation areas is required within the Conservation

Management Plan to be completed prior to approval for the next stage of the project.

5.0 OTHER MATTERS
5.1 Comment

The proposal indicates a triangular iract of land south of the access road which is not to be
part of the SCZ. This land impinges on the central wetland complex wiihin Stage 1 and is
contradictory to Government policy that valuable dunes and wetlands in Stage 1 be protected.
The north-west corner of this land is currently part of the SCZ and appears to be removed

from the SCZ under this proposal. The proposal document does not address this.

BOWMAN BIsHAW GORHAM
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5.1 Response

Under the ministerial requirements, the proponent was required to excise 12.6ha of leasehold
land from the 20ha occurring adjacent to the southern conservation zone, leaving 7.3ha
available for development purposes. However, environmental assessment indicated that this
action would dissect wetlands which occurred over approximately 18ha of this area. The
proponent therefore agreed to relinquish 18.8ha, constituting the wetlands and an appropriate
buffer zone, in return for 2.5ha to be made available for development purposes. This
agreement involved a change of boundary for approximately 1.3ha of the original proposed "
southern conservation zone". The resultant triangular area of land (2.5ha) does not impinge
upon nearby wetlands and is physically discreet from the dampland/wetland areas. The
acceptability of piacing future development in this area, in the context of the flora and
extensive tracts of dune landforms which will be conserved within the project area, has been

confirmed by the proponents specialist botanical and geomorphological consultants,

5.2 Cnmm_en_t__

The plan in the proposal document detailing the proposed changes ts inadequate. Stage and
zone bonundaries are madeguaiely identified and the original conservation zone boundary is

incomplete.
5.2 Response

The application process for the conservation and exchange was undertaken in September
1993, full documeniation of the proposal was presented at that time, and approval granted by
the Minister for the Environment on 19/10/93. The purpose of this application is to seek the
necessary change to Ministerial Condition | in order to recognise that approval. Hence the
purpose of the any diagrams was to provide background for the application. Full
d drawings are availablie in the "Progress and Compliance Report™ -

Kennedy Development Project.

BOWMAN BISHAW GORFAM

EAARCIMBATNTAL MANMAGENEN] CONILLLANTS



Fee

Port Kennedy: Application under Section 46 - Comments and Responses Page No. 14

5.3 Comment

ar

The proponents do not substantiate their claim that the land exchange is environmentally

destrable.

5.3 Response

The proponents disagree with this assertion and note that technical evidence presented in
support of the land exchange was accepted by the DEP and the Minister for the Environment,
leading to final approval for the iand exchange to occur,

In addition to the comments received above, two submissions had no objections to the
proposal for the change in ministerial conditions to accommodate the boundary change and

endorsed the proposal as described.

Yours sincerel y,

BOWMAN BISHAW GORHAM

/
e, S A

MARTIN BOWMAN
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TO: CHAIRMAN, VIA DIRECTOR, EVALUATION

FROM: JIM MALCOLM )
SUBJECT: SECTION 46 REPORT - PORT KENNEDY BOUNDARY CHANGE

DATE: Friday, 11 February 1994

Background
The original environmental approval for the Port Kennedy Regional Recreation Centre included

acondition requiring the proponent to investigate whether part of the proposed Northern
Conservation Zone should be swapped for an area adjacent to the Southern Conservation Zone
which was thought to be of greater conservation value.

The investigation was completed to the Minister's satisfaction and he gave the approval under
that ¢ onrhnon for the exchange. However, the first condition of the same approval requires the
proponent to "adhere to the proposal as assessed" by the EPA (i.e. without the exchange).

The Minister has asked the EPA to report to him on whether this condition should be changed

to enable the exchange to proceed. It is really a procedural matter, but the Port Kennedy

proposal has a public high profile, especially with the Conservation Council, and some people

hoped this §46 assessment offered the chance for a reassessment of (a) the conservation area
exchange, and (b) the whole project!

It doesn't, but because of the sensitivities the report is more detailed and supported by more
documentation than it would otherwise warrant.

Issue
Since the Mnnster has aheady dcc1ded on ad\uce of CALM and EPA that the exchange is a

It also takes the opportunity to recomimend an update of the conditions to include a number of
conditions which are now applied as standard to all projects.

Approvai of S46 reports has been delegated to the Chairman. Subject to any amendments you
consider necessary, your approval of the report for transmittal to the Minister 18 sought.

Recommended actions
I. Note any required changes on the attached copy.

2. Subject to those changes, approve the report for transmital

Report seen and changes marked

7.
/ T Mw:; ‘://?/f //5;,@

R Sippe, D11‘ec‘f5f1", Evaluatlon

Report approved for transmittal to the Minister, subject to marked changes being made.

R Steedman
CHAIRMAN

KennedyMemol1/2/94]Ma
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